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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No. MP/49/Ref/18-19 Dated 27/08/2018 Issued by
Assistant Commissioner , Central GST , Div-Il, Ahmedabad North.

51 ardiciepat &f A g4 gdl
Name & Address of The Appellants

M/s Shree Adinath Bulk Carriers

wmm@aﬂﬁ%ﬁéﬁwﬁﬁvﬁﬁmaﬁmﬁmﬁﬁmw@m
AT B

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied;is-is

ore than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the..ameunt, of\

crossed bank draft in favour of the Assistant Registrar of the bench of nominated Pub!’i¢ Séc';tpi“ B
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in

Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0l10) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,
o

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL
M/s. Shree Adinath Bulk Carriers,Shahpur,Ahmedabad (henceforth,
“appellant”) has filed the present appeal against the Order-in-original
No.MP/49/ref/18-19 dated 27.08.2018 henceforth,"impuged order”) issued
by the Assistant Commissioner, GST & Central excise, Division-ll,

Ahmedobcld-Nor’rh,[hencefo‘r’rh,—,“odjudicoﬁng authorit y").

2. The facts of the case, in brief, are that the a refund claim dated
01.02.2012 for Rs.24,59,006/- filed by the appellant on account of service
tax paid in the name of old proprietorship firm was rejected vide Order In
Original dated 02.07.2012 appeal against which was decided vide Order
In Appeal No.AHM-SVTAX-000-APP-310-13-14 dated 16.01.2014 rejecting
the appeal of ThAe appellant. Under the Order No.A/11267/2017 dated
09.06.2017 preferred by the appellant, Hon'ble CESTAT, Ahmedabad
remanded the matter back to the original adjudicating authority with the
observation that - it needs to be verified whether the service tax against
the same invoices had been paid twice; whether Shri Narendra Jain,
proprietor, discharged the service tax with interest subsequently. In the
event service tax is paid on the same set of invoices for the services
provided, the appellant would be eligible to the refund of service tax.
Acting on the directions under order said 09.06.2017 of CESTAT, the
impugned order has been passed wherein refund claim of Rs.17,23,212/-
has been sanctioned and remaining Rs.7,35,794/- has been rejected for

the reasons that the appellant failed in producing sales invoices for the

said amount.

3 Being aggrieved with the impugned order the appellant preferred
this appeal contesting inter alia that non producing of invoices with the
adjudicating authority was a procedural lapse, that they were not given
opportunity of being heard and time of submitting documents, that they
are having all such documentary evidences and are ready to submit the
same, that in order to verify the documentary evidences, they requested

to remand the case back to the adjudicating authority.

4, In the Personal hearing held Q_@,QS.OS.QO]? Shri Vipul Khandhar, CA,
reiterated the grounds of oppeel\o‘nd requested that the case be

remanded back.
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5. | have carefully gone through the facts of the case and submissions
made in the appeal memorandum as well as during personal hearing. |
find that out of total claim of Rs.24,59,006/- made by the appellant, an ~
amount of Rs.7,35,794/- has been rejected by the adjudicating authority
under the impugned order for the reasons that the appellant failed in
producing sales invoices for the same. | find that the case was remanded
to the adjudicating authority to verify whether the amount of tax has been
paid twice against the same set of invoices. In order fo follow the direction
of Hon'ble CESTAT, verification of relevant invoices, challans efc.
documents are mandatory for the adjudicating authority and as such | do
not agree with argument of the appellant wherein it is stated that non-
producing of invoices with the adjudicating authority was a procedural
lapse. The approach of the appellant with the lower authority is also not as
compliant as it looks at this appellate stage. Even after such prolonged
personal hearing dates i.e. from 23.04.2018 to last 27.06.2018, wherein they
didn't appeared and lastly approached and attended on 29.06.2018,
wherein also no such invoices were produced. | observe that this in nothing
but delaying tactics on the part of the appellant only and noft supporting
to the mandated time bound refund matters. It is indeed an obligation on
the appellant to produce the invoices, evidence in support of their claim,
failure of which may result in rejection of refund by the competent
authority. Therefore, | observe that by not providing the said invoices to the
competent authority for verification, the appellant has delayed the
matter. However, in the interest of justice it would be proper to give last
opportunity to the appellant to produce said invoices / evidence and
hence | reemit the matter back to original adjudicating authority for
verification of the invoices/evidence as per the directions of Hon'ble

CESTAT's Order dated 09.06.2017 following the principle of natural justice.
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The appeal filed by the appellant stands disposed of in above terms.

i % entral Tax (Appeals),
Ahmedabad.
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By R.P.A.D.

To,

M/s. Shree Adinath Bulk Carriers,
1633-Parbadi ni Pole,Halim ni Khadki,Shahpur,
Ahmedabad, GPO, Ahmedabad.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad-North.
3 The Additional Commissioner, Central Tax (System), Ahmedabad-North
4. The Asstt./Deputy Commissioner, Central Tax, Division-Il, Ahd-North.

\_5-Guard File
6. P.A.
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